ABSTRAK

Ahmad Arif Salman, 216030011, Konstruksi Hukum Ikrar Talak di Luar
Pengadilan Agama Perspektif Maslahah Mursalah, Program Studi Hukum
Keluarga Islam HKI, Pascasarjana, IAIN Kudus.

Penelitian ini bertujuan untuk mengetahui bagaimana problematika
yang terjadi dari talak di luar Pengadilan Agama dalam kehidupan suami istri.
Mengetahui status hukum ikrar talak di luar Pengadilan Agama dalam perspektif
Undang-Undang dan fikih. Dan bagaimana konstruksi hukum ikrar talak di luar
Pengadilan Agama perspektif maslahah mursalah.

Penelitian ini menggunakan metode kualitatif dengan memakai
pendekatan  peraturan  perundang-undangan (statute approach) serta
perbandingan  peraturan  perundang-undangan (comparative  approach).
Penggalian data yang digunakan peneliti adalah dengan wawancara dan
pengkajian terhadap peraturan perundang-undangan, buku, artikel, jurnal dan
lain-lain terkait penelitian. Subyek pada penelitian ini adalah suami yang
melakukan cerai di luar pengadilan, istri yang dicerai di luar pengadilan, hakim
Pengadilan Agama, dan tokoh agama. Untuk menganalisis data, peneliti
melakukan reduksi data, penyajian dan verifikasi data.

Hasil penelitian ditemukan bahwa 1) Perceraian di luar Pengadilan
menimbulkan permasalahan ketidak jelasan status istri dan hilangnya hak istri,
ketika suami tidak segera mengurus perceraian ke pengadilan. Menimbulkan
pengulangan iddah serta ketidak jelasan penghitungan jumlah talak yang jatuh
kepada istri. 2) Talak di luar Pengadilan tidak sah secara Undang-Undang dan
Kompilasi Hukum Islam, namun dalam Kanun Mesir, Malaysia, dan Brunei
Darussalam telah melegalkan talak di luar Pengadilan. Adapun dalam perspektif
fikin talak di luar Pengadilan sah hanya saja menurut Dewan Fatwa
Muhammadiyah berpendapat tidak sah. 3) Konstruksi hukum ikrar talak di luar
Pengadilan perspektif maslahah mursalah menggunakan analogi kepada
kemaslahatan yang ada pada aturan keharusan talak di depan Pengadilan.
kemaslahatan yang ditimbulkan adalah melindungi hak istri, meluruskan
tindakan yang melenceng untuk disesuaikan dengan ajaran Islam, menjamin hak-
hak masing-masing pihak sebagai akibat dari perceraian, mudah diterapakan,
kepastian hukum jumlah talak, kepastian hukum iddah.
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ABSTRACT

Ahmad Arif Salman, 216030011, Legal Construction of the Divorce Pledge
Outside the Religious Courts Mashlahah Mursalah Perspective, IPR Islamic
Family Law Study Program, Postgraduate, IAIN Kudus.

This research aims to find out how problems arise from divorce
outside the Religious Court in the lives of husband and wife. Understand the
legal status of the divorce vow outside the Religious Courts from the perspective
of law and figh. And what is the legal construction of the divorce vow outside
the Religious Courts from the maslahah mursalah perspective

This research uses a qualitative method using a statutory approach
and a comparison of statutory regulations (comparative approach). The data
collection used by researchers is through interviews and studies of laws and
regulations, books, articles, journals and other things related to research. The
subjects in this research were husbands who divorced outside of court, wives
who divorced outside of court, Religious Court judges, and religious figures. To
analyze the data, researchers carried out data reduction, data presentation and
verification.

The results of the research found that 1) Divorce outside the court
causes problems of unclear status of the wife and loss of the wife's rights, when
the husband does not immediately process the divorce to the court. Causing
repetition of iddah and unclear calculation of the amount of divorce due to the
wife. 2) Divorce outside the court is not valid according to the law and the
Compilation of Islamic Law, however, the Canons of Egypt, Malaysia and
Brunei Darussalam have legalized divorce outside the court. Meanwhile, from a
jurisprudential perspective, divorce outside the court is legal, but according to
the Muhammadiyah Fatwa Council, it is of the opinion that it is not legal. 3) The
legal construction of the divorce vow outside the court from the maslahah
mursalah perspective uses an analogy to the benefits contained in the rule of
requiring divorce before the court. The benefits that arise are protecting the
wife's rights, correcting deviant actions to conform to Islamic teachings,
guaranteeing the rights of each party as a result of divorce, easy to implement,
legal certainty of the amount of divorce, legal certainty of iddah.
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